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§904.401

§904.401 Written warning as a prior
offense.

A written warning may be used as a
basis for dealing more severely with a
subsequent offense, including, but not
limited to, a violation of the same stat-
ute or an offense involving an activity
that is related to the prior offense.

§904.402 Procedures.

(a) Any person authorized to enforce
the laws listed in §904.1(c) who finds a
violation of one of the laws may issue
a written warning to a violator in lieu
of other law enforcement action that
could be taken under the applicable
statute.

(b) The written warning will:

(1) State that it is a ““‘written warn-
ing”’;

(2) State the factual and statutory or
regulatory basis for its issuance;

(3) Advise the violator of its effect in
the event of a future violation; and

(4) Inform the violator of the right of
review and appeal under §904.403.

(c) NOAA will maintain a record of
written warnings that are issued.

(d) If, within 120 days of the date of
the written warning, further investiga-
tion indicates that the violation is
more serious than realized at the time
the written warning was issued, or that
the violator previously committed a
similar offense for which a written
warning was issued or other enforce-
ment action was taken, NOAA may
withdraw the warning and commence
other civil or criminal proceedings.

(e) For written warnings under the
Magnuson Fishery Conservation and
Management Act or the Northern Pa-
cific Halibut Act of 1982, the enforce-
ment officer will note the warning, its
date, and reason for its issuance on the
permit, if any, of the vessel used in the
violation. If noting the warning on the
permit of the vessel is impracticable,
notice of the written warning will be
served personally, or by registered or
certified mail, return receipt re-
quested, on the vessel’s owner, opera-
tor, or designated agent for service of
process, and such service will be
deemed notation on the permit.
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§904.403 Review and appeal of a writ-
ten warning.

(a) If a person receives a written
warning from an enforcement agent,
the person may, within 90 days of re-
ceipt of the written warning, seek re-
view by the appropriate NOAA Re-
gional Attorney. The request must be
in writing and must present the facts
and circumstances that explain or deny
the violation described in the warning.
The Regional Attorney will review the
information and notify the person of
his or her decision.

(b) If a person receives a written
warning from a Regional Attorney or
staff attorney, or receives a decision
from a Regional Attorney affirming a
written warning, the person may ap-
peal the warning or decision to the
NOAA Assistant General Counsel for
Enforcement and Litigation. The ap-
peal must be brought within 30 days of
receipt of the warning or decision from
the Regional Attorney. The Assistant
General Counsel for Enforcement and
Litigation may, in his or her discre-
tion, affirm, expunge, or modify the
written warning and will notify the
person of the decision. The decision
constitutes the final agency action.

(c) The addresses of the NOAA Re-
gional Attorneys are:

Regional Counsel, Office of General Counsel,
NOAA, 14 Elm Street, Federal Building,
Gloucester, MA 01930

Regional Counsel, Office of General Counsel,
NOAA, 9450 Koger Blvd., Suite 102, St. Pe-
tersburg, FL 33702

Regional Counsel, Office of General Counsel,
NOAA, Bin C15700, 7600 Sandpoint Way,
NE., Seattle, WA 98115

Regional Counsel, Office of General Counsel,
NOAA, 300 South Ferry Street, Room 2013,
Terminal Island, CA 90731

Regional Counsel, Office of General Counsel,
NOAA, P.O. Box 1668, Juneau, AK 99802

The address of the Assistant General
Counsel for Enforcement and Litiga-

tion is 1825 Connecticut Avenue NW.,
Suite 607, Washington, DC 20235.

Subpart F—Seizure and Forfeiture
Procedures

§904.500 Purpose and scope.

(a) This subpart sets forth procedures
governing the release or forfeiture of
seized property (except property seized
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